DISSENTING VIEWS

We oppose H.R. 554 because there are far preferable ways of re-
sponding to this issue than by approving a one-size-fits-all Federal
law that would preempt all 50 states. In the absence of an ade-
quate record, the legislation is drafted so broadly that it would im-
munize defendants for negligent and reckless behavior, including
mislabeling of food products. The legislation also applies retro-
actively for the benefit of a single special interest—the fast food in-
dustry—in a manner that is wholly unfair and sets a precedent
that undermines state and Federal consumer protection regimes.!
For the reasons set out below, we respectfully dissent.

BACKGROUND AND DESCRIPTION OF LEGISLATION

In August 2002, lawyers in New York filed suit against McDon-
ald’s on behalf of two minor children claiming that the fast-food
restaurant bore some liability for the obesity and health problems
of the plaintiffs. The deluge of media reports that followed were
often critical of the case. In January 2003, Judge Robert Sweet dis-
missed the action in its entirety, but granted plaintiffs the right to
replead with greater specificity its negligence claims against the
food giant. Contrary to the media reports, deriding the case, Judge
Sweet recognized several theories upon which McDonald’s could in-
deed be liable to the plaintiffs for the harmful effects of its food.?
That case was ultimately dismissed for a second time in September
2003. However, on January 25, 2005, the Second Circuit Court of
Appeals remanded the case for further proceedings, holding that
the district court erred because it misinterpreted New York's con-
sumer law, which makes it illegal to commit deceptive acts or prac-
tices without requiring proof of actual reliance.®

H.R. 554 prohibits an otherwise harmed “person” from bringing
a “qualified civil liability action in state or Federal court.”4 A
qualified civil liability action is defined as any action under law or
equity brought against a food manufacturer, seller or trade associa-

LH.R. 554 i opposed by n number of u([Funizni.iunei. including the Consumers Union, Public
Citizen, the Alliance for Justice and the Center for Science in the Public Interest See Letter
from Sally Greenberg, Senior Product Safety Counsel, and Chanelle Hardy, Esther Peterson Fel-
low, Consumers Union (April 27, 2005)(on file with the Democratie staff of the House Judiciary
Committee); Letter from Frank Clemente, Director, Public Citizen Congress Watch (April 27,
2005)an file with the Democratic stafl of the House Judiciary Committee); Letter from Nan
Aron, President, Allinnce for Justice (May 24, 2005)on file with the Democratic stafl of the
House Judiciary Committee); and Letter form Michael F. Jacobson, Executive Director, Center
for Science in the Public Interest (April 28, 2005)(on file with the Democratic staff of the House
Judiciary Committee).

2 See, e.g., Pelman v, McDonald's Corp., 237 F.Supp.2d 512, 533 (S.D.N.Y. 2003) (“As long as
a consumer exercises free choice with appropriate knowledge, liability for negligence will not at-
tach to a manufacturer. It is only when that free choice becomes but a chimera—for instance,
by the masking of information necessary to make the choice, such as the knowledge that eati
MeDonnld’s with a certain frequency would irrefragably cause harm—that manufacturers shoul
be held accountable.”)

3 Pelman v. MceDonald's Corp., 396 F.3d 508 (2005).

4+ H.R. 554, 107th Cong. §4, part 5 (2003).

(85)



86

tion claiming an injury from a person’s consumption of food result-
ing in weight gain, obesity or other weight-related health condi-
tions.5 The bill appears to be written in a one-way preemptive
manner, so that it supercedes any state law which is not more fa-
vorable to defendants than H.R. 5654.¢ The ban would operate retro-
actively, terminating any and all pending litigation at the time of
passage.?

H.R. 554 creates three narrow exceptions where a weight-related
action would be permitted: (1) in an action for breach of express
contract or express warranty; (2) in a case where the respondent
“knowingly” violated a State or Federal law with the intention for
a person to rely on that violation, that person then individually and
justifiably relied on that violation, and that their reliance was the
proximate cause of the weight-related injury; or (3) claims arising
from the sale of an adulterated product.® If an action is brought
under this final exception, the plaintiff is further required to plead
“with particularity” which law has been viclated and the facts aris-
ing thereto.®

1. HR. 564 WOULD PERMIT NEGLIGENT AND RECKLESS ACTIONS BY
FOOD PRODUCERS:

H.R. 554 is drafted so broadly that it bars lawsuits that would
hold food producers accountable for their negligent and reckless ac-
tions—even those that violate state and Federal law.1® This leaves
two critical loopholes in the law—first, if a defendant commits sim-
ple negligence or recklessness which is not otherwise prohibited by
statute; and second, if a defendant actually violates a Federal or
State law (such as a labeling requirement), but does not do so in-
tentionally. By requiring intent to violate the law, H.R. 554 holds
the food industry to a lower standard of conduct than other indus-
tries, and indeed, to a lower standard of conduct expected of the
average person.11

It is not difficult to conceive of situations where a food company
permits incorrect ingredient or fat content information to appear on
its product, thereby contributing to a range of dangerous condi-
tions—from obesity, to heart attacks or even worse. This is not a
mere hypothetical concern, as two recent incidents exemplify how
these sorts of misconduct by food companies would be sanctioned
by this bill.

In 2001, a consumer reporter investigated the calorie and fat con-
tent of DeConna Ice Cream Company’s Big Daddy Reduced Fat Ice
Cream and found that the ice cream had three times more fat and

6]1d. at §4, part 5.

6]d.. at §3(a).

71d.. at § 3(b). While a motion to digmiss is pending, discovery is stayed unless doing so would
{)e:pardize evidence or work an undue prejudice on u party. During the stay, all evidence must

must be preserved as if it were subject to continuing request for production. See § 3(c).

8]d. at §4, part 5.

9Id. at §3(d).

10 While the bill permits legal actions when the defendant has violated a state or Federal law,
thz )bill permits certain lawsuits in situations where the law is broken “knowingly.” §4, part
5(A).

11To mitigate this problem, Representative Scott offered an amendment to strike “knowinily”
from Section 4, part 5(A). Had the amendment passed, a suit would still be allowed only when
a law or regulation was broken, but would include those instances where the law was broken
because of a food company’s negligent or reckless behavior. The amendment was defeated by
a voice vote.
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calories than the label claimed.12 After the mistake became public,
two dieters filed a class action suit1® under Florida’s Unfair Trade
and Deceptive Practices Act, asserting they were misled by the la-
bel’s promises.4 In September 2003, DeConna settled the case.l5
In addition to being prohibited from using the misleading label, the
company agreed to periodically verify the accuracy of its labeling
information.1¢ Rather than receive a financial windfall, the plain-
tiffs were merely reimbursed for the money they had expended.
Had H.R. 554 been law in 2001, the action would likely have been
barred under the bill and there would have been no remedy for the
deceptive practice.

H.R. 554 would have also prevented private litigation relating to
KFC's recent and much criticized advertising campaign. During the
fall of 2003, KFC began advertising its fried chicken as part of a
healthy diet. Claiming that fried chicken contributed to “eating bet-
ter” and helped dieters watch their carbohydrate intake, KFC inti-
mated that eating its chicken was part of a successful weight loss
plan.l? While the ads did display minuscule disclaimers in fine
print, viewers were given the distinct impression that eating fried
chicken could help them lose weight. After harsh criticism by the
advertising industry, some of whom claimed the ads undermined
the “credibility not just of KFC but of the entire marketing indus-
try,” 18 the ads were pulled. In response to the ads, the Center for
Science in the Public Interest filed a complaint with the Federal
Trade Commission seeking an investigation into deceptive adver-
tising practices.!® Again, had H.R. 554 been law, it is unlikely any
form of private litigation against KFC would have been viable.

Compounding the difficulty in bringing a legal action where a
food company has harmed consumers by violating a statutory re-
quirement, the bill requires that any allegations in this regard be
pleaded with particularity.2° As Representative Mel Watt stated
during the markup debate when he unsuccessfully sought to delete
this heightened pleading requirement, “It is disingenuous, in my
opinion, to provide exceptions to prohibited actions while saddling
those exceptions with virtually insurmountable barriers to initi-
ating the claims that you have accepied.” It would be far preferable
if the Committee would continue to leave the development of plead-
ing requirements with the Judiciary, which is free to alter such

12 Mitch Lipkn, Inside Scoop: Ice Cream Far From Dieter’s Dream, SouTH FLORIDA SUN-SEN-
TINEL, June 17, 2001,

18 Cohen 1. DeConnna lee Cream Co., No. 01-010780, (Fla. Cir. Ct., Broward Cty., Dec. 20,
2001) (granting closs action status),

14 FLA. STAT. ANN. §501.200 et. seq, (West 2003).

16 Patrick Danner, Fat Chance; A $£1.2 Million Settfement in a Class-Action Suit Against Big
Daddy Will be Paid Mostly in Ice Cream, Food Labeling, +THE Miam1 HERALD, Sept. 27, 2003,
http:/www.miami.com/mld/miamiherald/business/6871215.htm.

18 I,

17 Press Release, Center for Science in the Public Interest, KFC Ad Draws Fire From CSPI
(Nov. 7, 2008), http//www.cspinet.org/new/200311073.html.

18 XF'C Blunder in "Health Ads,” Apverrisivg Ace, Nov. 3, 2003, at 22 (editorial noting that
“KFC last week introduced an ad campuign that is as laughable, and damaging, as any we can
imagine or recall, and it should be pulled off the nir immediately. In the long history of absurd,
misleading and ludicrous ad claims, the campaign's position of KFC’s breaded, fried chicken as
a part of a healthy diet merits special derision.”).

19Jd. The FTC [‘;as not confirmed whether it will investigate KFC’s advertisements.

20 See H.R. 554 §3(d).
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provisions through the Rules Enabling Act procedure promulgated
by Congress.?1

II. H.R. 554 IS UNFAIRLY RETROACTIVE AND APPLIES TO A SINGLE
SPECIAL INTEREST GROUP:

We also object to the retroactive and unfair nature of the legisla-
tion. First we believe, as a matter of equity, it is unfair to change
the rules of litigation in the middle of the game. If an individual
or corporation brings a lawsuit based on a particular set of laws
and principles, it is simply unfair to alter those rules and prin-
ciples after the fact. In addition to suffering a harm, the plaintiff
may have expended significant time and resources in the litigation,
ang' it is inequitable for Congress to unilaterally dismiss that claim
without J)rovidjng the harmed party with his or her day in court.22

Second, it is inappropriate for the Majority to deny harmed par-
ties their rights in the complete absence of any evidence that the
courts are not processing the cases before them in a just and equi-
table manner. Indeed, the evidence we have seen on this count is
precisely to the contrary.2® Similarly, it is inadvisable for the Com-
mittee to take such an extraordinary action without conducting any
analysis whatsoever of the number or nature of cases currently
pending in court.

Third, retroactive application of changes in the law flies not only
in the face of fairness, but precedent as well. Of particular note,
when the Committee considered the Volunteer Protection Act in
the 105th Congress, we voted on a bipartisan basis—22 to 4—in
favor of an amendment offered by Mr. Scott which eliminated
retroactivity and applied the bill’s limitations to harm which oc-
curred after the bill was passed into law.24

We also believe it is inadvisable for the Committee to pick and
choose between industries for the establishment of special legal li-
ability status. Legislation of this nature leads to a patchwork sys-
tem where the ability of consumers to seek relief varies depending
upon the relative legislative clout of the affected industry, hardly
a desirable policy outcome. This is why, among other reasons, the
legislation is opposed by the Physicians Committee for Responsible
Medicine and the Center for Science in the Public Interest, which
has written:

Frivolous lawsuits deserve to be thrown out of court, and frivo-
lous legislation should be thrown out of Congress—and [H.R.

21 The Rules Enabling Act allows the Supreme Court to prescribe general rules of practice and
procedure and rules of evidence for cases in the United States District Courts and Courts of
Appeals, See, e.g., 28 US.C.A 2072 (1948)

#1'We would note that the following hnbility legisiation enacted into law was not drafted to
apply retroactively: The General Aviation Revitalization Act of 1994, Pub, L. No. 103-298, 108
Stat. 1562 (1994 istatute of limitations on suits against airline manufacturers); the Bill Emerson
Good Samaritan Food Donation Act, Pub, L. No, 104-210, 110 Stat. 3011 (1896)(limits the liabil-
ity of those who donate food to a charity); the Volunteer Protection Act of 1897, Pub L. No.
10519, 111 Stat. 218 (1987) (limits the liability of volunteers); Section 161 of the Amtrak Re-
form and Accountability Act of 1897, Pub. L. No. 105-134, 111 Stat. 788 (1997) (limits punitive
damages in railroad nccidents); the Biomaterials Access Assurance Act of 1998, Pub. L. No. 105-
230, 112 Stat. 1519 (1998)(limits the Liability of suppliers of raw materials and medical implant
components); the Year 2000 Rendiness and Responsibility Aet, Pub, L. No. 108-37, 106 Stat
185 (1999)(limits the linbility of Y2K defendants); and Terrorism Risk Insurance Act of 2002,
Puh. L. No. 107-297, 116 Stat. 2322 (2002)(limits hability in terrorism-related cases).

1 See infra Section IV and accompanying notes.

24H.R. No. 105-11 (1997).
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554] is nothing but frivolous. [The proponents] simply want to
preemptively take an entire industry off the hook, and make
restaurants and food companies a special, protected class—im-
mune from the scrutiny of judges or juries.2s

When Mr. Watt offered an amendment seeking to delete the
retroactivity provision,2é the Majority responded by expressing con-
cern with the judiciary’s case load and stating that hundreds of ad-
ditional cases would be filed before the enactment of the legisla-
tion. This concern is clearly unfounded. The courts have dem-
onstrated that they can very ably handle the number of matters
which have raised these claims—one lawsuit at this point in time.

III. H.R. 554 CONSTITUTES AN AFFRONT TO OUR SYSTEM
OF FEDERALISM:

As we have stated on numerous previous occasions, principles of
federalism dictate that in all but the most exceptional cases, tort
law should be left to the states. Tort law has traditionally been
handled by the state legislative and court systems under a frame-
work established by our founders. Indeed, the Committee has re-
ceived no evidence that the state court legal system is not func-
tioning well and fairly with regard to food liability cases. State
courts have dismissed those matters involving food consumption
which were non-meritorious.2? At the same time, sixteen states
have enacted a statute limiting obesity lawsuits,2® while several
other states are considering similar laws.2? As Representative Watt
stated during the Judiciary Committee markup, “ . . it is a ter-
rible idea for us to federalize this issue completely and do harm to
the whole system that we give so much lip service to of respecting
the rights of States.”30

It is with good reason the Federal Government has traditionally
deferred to the states regarding tort law. The Conference of State
Chief Justices has testified that the search for uniformity through
Federal liability legislation will ultimately prove counterproductive:

It follows that Federal standards, however well articulated,
will be applied in many different contexts and inevitably will

26 Preas Release, Center for Science in the Public Interest, Keller Bill Promotes Corporate Ir-
responsibility (June 18, 2003) available at http://www.cspinet,org/new/200306192.html; Press Re-
lease, Physicians Committee for Responsible Medicine, Health Advocates Condemn Proposed bill
to Shield Junk Food Industry (June 16, 2003) availabie at hitp//www.pcrm.org/new/
health030616.html

26 The Watt Amendment was defeated by a voice vote.

27 See infra Section IV,

28 The following states have enacted laws limiting obesity lawsuits: Arizona, 2004 Ariz. Sess.
Law 67 (Chapter 87); Colorado, 2004 Colo. Sess. Law 229, The Commonsense Consumption Act
{Chapter 229); Florida, 2004 Fla. Law B8; Georgia, 2005 Ga. Laws 196; Idaho, 2004 Idaho Sess.
Laws 380, Commonsense Consumption Act; Illinois, 2004 [1l. Law 3981 (Public Act No, 93-848),
Commonsense Consumption Act; Kansas, Governor signed lawsuit preemption legislation on
April 15, 2005; Kentucky, Governor signed SB 103 into law on March B, 2005; Lowmsiana, 2003
La. Act 158; Michigan, 2004, Mich. Pub. Act 367; Missour, 2004 Mo, Law §37; North Dakota,
Governor John Hoeven signs HB 1241 into law on March 31, 2005; Ohio, Governor signed SB
80 into law on Junuary 6, 2005; South Dakota, the Governor signed the Commonsense Con-
sumption Act into law (HB1282) on March 9, 2004; Tennesgee, 2004 Ten Pub. Act 570; Utah,
2004 Utah Law 78, Chapter 27d; Washington, Wash. Law 139; Wyoming, Governor Dave
Freudenthal signed HB 170 into law ori February 24, 2006.

2% The following states ore considering legislation: Connecticut, Minnesota, Nebraska, New
Jersey, New York, North Carolina, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Caro-
lina, Texas, and Wisconsin

30 Representative Watt offered an amendment to limit the bill’s applicability to Federal courts.
It was defeated by a party line vote of 17-8.
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be interpreted and implemented differently, not only by the
State courts but also by the Federal courts . . . Moreover,
State Supreme Courts will no longer be, as they are today, the
final arbiters of their tort law . . . a legal thicket is inevitable
and the burden of untangling it, if it can be untangled at all,
will lie only with the Supreme Court of the United States, a
court which many experts feel is not only overburdened but
also incapable of maintaining adequate uniformity in existing
Federal law.31

The National Conference on State Legislatures has also decried
“one-size-fits-all Federal solution on the States,” and noted in other
contexts that federalizing tort law would lead to greater confusion
rather than certainty:

[mlore likely than “predictability” is the prospect that this
massive nationalization of civil law will cause years of uncer-
tainty, unpredictability and an increasing flow [of] litigation to
the Supreme Court. It is time to set aside old assumptions
about the wisdom of Congress and the Supreme Court dic-
tating domestic policy in the states. Federalism offers account-
ability, innovation and responsiveness in the formulation of
public policy. The era of Federal paternalism is over.32

In many respects, HR. 554 is even less justified than the other
types of liability legislation previously considered by this Com-
mittee because it is so premature. By acting before there is even
a single jury verdict, this Committee also departs from its long tra-
dition of letting courts decide new cases before considering stepping
in to alter the law where it believes the results are contrary to the
public interest. By doing this, Congress never receives the benefit
of considering the various fact patterns, legal issues, and evidence
that may be presented in the ensuing trials.33

Indeed, H.R. 554 is so intrusive that if enacted into law, it may
well be found inconsistent with recent Supreme Court decisions in-
terpreting the Congressional power to legislate under the Com-
merce Clause. Four years ago in United States v. Morrison, the
Court invalidated portions of the Violence Against Women Act,
stating that Congress had overstepped its specific constitutional
power to regulate interstate commerce.34 Despite vast quantities of
data illustrating the effects that violence against women has on
interstate commerce, the Court essentially warned Congress not to
extend its constitutional authority in order to, “completely oblit-
erate the Constitution’s distinction between national and local au-
thority.” The same concerns were brought in United States v.
Lopez, which invalidated a Federal law criminalizing the posses-
sion of firearms in a school zone. In that case, the Supreme Court
cautioned Congress regarding its limited authority in matters tra-

31 Product Liability; Hearing on 8. 565, The Product Liahility Fairness Act of 1995 Before the
Senate Comm. on Commerce, Science and Transportation, 104th Cong., 6-7 (1995) (statement
of Stanley Feldman of the Conference of Chiel Justices, National Center for State Courta).

32 Pregmption of Product Liahility: Hearing on H.R, 10 Before the House Comm. on the Judici
ary, 104th Cong., (1895) (statement of the National Conference of State Legislatures)

33 Hoaring on H.R. 339, The Personal Responsibility in Food Consumption Act of 2003 Befors
the Subcomm. on Commercial and Administrative Law, House Comm. on the Judiciory, 108th
Cong., 7 (2003) (statement of Professor John H. Banzhaf, ITI).

84529 U.S. 598 (2000).
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ditionally left to the states, Congress’s authority is not as broad.35
This would be particularly true concerning matters of public health
and safety of the nature implicated by H.R. 554.

IV. THERE ARE FAR PREFERABLE WAYS TO DEAL WITH LEGAL ACTIONS
INVOLVING THE FOOD INDUSTRY:

Although headlines of obesity lawsuits have been splashed across
the newspapers as plaguing our legal system, the reality is very
few, if any, suits are successful in court. Instead the legal system
?as ably handled the limited number of matters that have come be-
ore it.

While many of these cases have been deemed frivolous, others
have resulted in positive changes in food industry policies. In fact,
some of the cases have highlighted questionable measures taken by
the industry that denied consumers information about the contents
of certain foods, the foods’ nutritional value, or the long-term con-
sequence of the foods’ consumption. Consider the following develop-
ments—which arguably stem in part from food product related liti-
gation, such as the lawsuit brought against Kraft Foods regarding
the dangerous trans fat found in Oreo Cookies.3¢

e The FDA issued requirements that food labels reveal the lev-
els of trans fats. In doing so, the FDA estimated that merely
revealing trans fat content on labels will save between 2,000
and 5,600 lives a year, as people either would choose
healthier foods or manufacturers alter their recipes to leave
out the damaging ingredient.?”

e McDonald’s now offers a “Go Active Meal” for adult, con-
taining a healthy salad along with exercise tools.®® Burger
King has joined the effort by creating low fat chicken ba-
guettes for health conscious consumers, and Pizza Hut is of-
fering the Fit 'N Delicious pizza that is only 150 calories per
large pizza compared to the 450 calories in just one slice of
its Stuffed Crust pizza.3?

e Major food companies, such as McDonald’s, Kellogg and
PepsiCo have recently promised to change how they produce
foods and to take health concerns into greater consideration.
For instance, McDonald’s and the Frito-Lay division of
PepsiCo, plan to eliminate trans fats in their foods. The New
York City public school system also banned candy, soda and
other sugary snacks from school vending machines to combat
obesity among schoolchildren 40

At the same time, when non-meritorious lawsuits are brought,
our legal system has multiple procedural safeguards to ensure de-
fendants’ rights are respected. First, judges monitor filings at every

85514 U.5. 548 (1885).

868pe Oren Cookies Lawsuit Crumbles, CBSNews.com, (May 15, 2003) at http//
www.chsnews, com/stories/2003/06/13/heal th/main553618.ghtml.

; ‘;7 Lauran Neergaard, FDA to force foods to reveal artery-clogiting trans fat, ASSOCIATED PRESS,
July 8, 2003,

98 Sherri Day, McDonald’s Enlists Troiner fo Help Sell Itz New Meal, NY TiMEs, Sept. 16,
2003 at C4 (describing a new pilot program in Indinna),

88 Bruce Horovitz, f’r.‘.zu Hut to Serve UP Slices of Healthier Pie; Altered Fast-Food Favorite
Has Less Fat, USA Topay, Oet. 15, 2003 at Bl
9 ;’Olggvid CBSm'bozu, Kraft Plans to Rethink Some Products o Fight Obesity, N. Y. Times, July
. at C6.
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step, and are empowered to dismiss a case that lacks merit at any
time. As mentioned above, last year a Federal judge dismissed with
prejudice the obesity suit against McDonald’s when it found the
plaintiffs failed to prove any connection between their weight and
McDonald’s food.#! This meant the defendant was able to avoid the
expenses of a protracted trial.

Second, attorneys can be punished and subjected to monetary
penalties if they bring frivolous cases to court, or otherwise abuse
the legal process. Federal Rule of Civil Procedure 11—which has
counterparts in all 50 states—allows sanctions against litigants
and their attorneys when they make bad-faith arguments or bring
a suit for an improper purpose. Specifically, Rule 11 type proce-
dures prohibit bringing a case “for any improper purpose, such as
to harass or to cause unnecessary delay or needless increase in the
cost of litigation.”42 The rule also requires that every legal argu-
ment be supported by existing law or a “nonfrivolous argument for
the extension, modification, or reversal of existing law or the estab-
lishment of new law.”43 If a defendant feels that either of these re-
quirements has been broken, it can simply move for sanctions—and
if successful, can recover the expenses incurred as a result of the
violation.44

Finally, the contingency fee system operates to prevent attorneys
from taking baseless cases. Under this system, an attorney only
gets paid if he or she wins, so there is little incentive to pursue
cases that do not meet legal and evidentiary requirements. If plain-
tiffs continue to lose obesity cases, we would expect the attorney
would hesitate to bring such actions in the future.

CONCLUSION

H.R. 554 is ill-conceived rush to judgment that would set a dan-
gerous precedent. This legislation has been drafted in the absence
of a single verdict against the food industry, and would preempt
the laws in all 50 states. Its reach is so broad that negligent and
reckless activity would be insulated from liability and cases pro-
tecting important consumer interest would be interrupted in the
mid-stream of litigation. The common law system of tort law imple-
mented by our States has served our citizens well for more than
200 years, and is more than able to handle those frivolous cases
which are bound to arise in the ordinary course. We should not
pass special interest legislation that panders to a single industry
at the expense of our system of federalism.

DESCRIPTION OF AMENDMENT OFFERED BY DEMOCRATIC MEMBERS

During the markup eight amendments were offered by Demo-
cratic members, six by Mr. Watt and two by Mr. Scott:

41 Pelman v. McDonalds Corp,, No. 02 Civ. 7821(RWS) (S.D.N.Y. Sept. 3, 2003), at 11.

2 Fen, R. Civ. P. 11(b)( 1),

49 Jd. at {bY2). See also Rule 11(b)(3) which requires that “allegations and other factual con-
tentions have evidentiary support.”

44 ]d. at (cX2).
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1. Watt Amendment

Description of Amendment: The amendment would strike, “or
state,” in Section 3(a), limiting the bill’s applicability to Federal
courts.

Vote on Amendment: The amendment was defeated by a party-
line vote of 17-8. Ayes: Representatives Conyers, Scott, Watt, Jack-
son Lee, Waters, Meehan, Schiff, Sanchez, Nays: Representatives
Sensenbrenner, Coble, Smith, Chabot, Lungren, Jenkins, Cannon,
Bachus, Inglis, Hostettler, Keller, Issa, Pence, King, Feeney,
Franks, Gohmert.

2. Watt Amendment

Description of Amendment: The amendment would strike the ref-
erence to “State legislatures,” in Section 2, p. 2, line 12 of the Find-
ings. The amendment was designed to highlight the preemptive na-
ture of the legislation.

Vote on Amendment: The amendment was approved by voice
vote.

3. Watt Amendment

Description of Amendment: The amendment would strike Section
3(b) which dismisses pending actions. The amendment was de-
signed to strike the retroactive provisions of the bill and allow
those cases currently in the court system to proceed.

Vote on Amendment: The amendment was defeated by voice vote.

4. Watt Amendment

Description of Amendment: This amendment would make the fol-
lowing change to the bill: in Section 3(e), p. 4, line 17, strike the
period and add, “ including any disciplinary or other adverse ac-
tion against a judge who delays, takes or fails to take action in ac-
cordance with subsection (b) of this Section.” This amendment was
designed to ensure that a delay in taking action or failure to take
action would not result in a charges of misconduct or other sanc-
tion against the presiding judge.

Vote on Amendment: The amendment was defeated by voice vote.

5. Watt Amendment

Description of Amendment: The amendment would make the fol-
lowing change to the amendment: in Section 3(b), p.2, line 23,
strike the period and add, “, except where a settlement has been
reached an signed by both parties or a judgment has been entered
by the trail or appellate court.” This amendment allows cases in
which a judgement has been entered or a settlement reached and
signed to proceed.

Vote on Amendment: The amendment was defeated by a party-
line vote of 16-8. Ayes: Representatives Conyers, Scott, Watt, Jack-
son Lee, Meehan, Schiff, Sanchez, Van Hollen. Nays: Representa-
tives Sensenbrenner, Coble, Smith, Chabot, Lungren, Jenkins, Can-
non, Bachus, Inglis, Hostettler, Keller, Issa, Flake, Pence, King,
Franks.
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6. Watt Amendment

Description of Amendment: The amendment would strike Section
3(d) which requires heighten pleadings on the complaint brought
based on the consumption of a qualified product.

Vote on Amendment: The amendment was defeated by a party-
line vote of 15—8. Ayes: Representatives Conyers, Scott, Watt, Jack-
son Lee, Meehan, Schiff, Sanchez, Van Hollen. Nays: Representa-
tives Sensenbrenner, Coble, Smith, Chabot, Lungren, Jenkins, Can-
non, Inglis, Hostettler, Keller, Issa, Flake, Pence, King, Franks.

7. Scott Amendment

Description of Amendment: The amendment would exempt state
law enforcement actions concerning mislabeling or other unfair and
deceptive trade practices from the impact of the legislation.

Vote on Amendment: The amendment was defeated by a party-
line vote, 16-8. Ayes: Representatives Conyers, Scott, Watt, Jack-
son Lee, Meehan, Schiff, Sanchez, Van Hollen. Nays: Representa-
tives Sensenbrenner, Coble, Smith, Chabot, Lungren, Jenkins, Can-
non, Inglis, Hostettler, Keller, Issa, Flake, Pence, King, Feeney,
Franks.

8. Scott Amendment

Description of Amendment: The amendment would make the fol-
lowing changes to the gill: strike lines 17-25 on page 6 and 1-7 on
page 7 and then insert on page 6, “(ii) an action in which a manu-
facturer or seller of a qualified product violated a Federal or State
statute applicable to the manufacturing, marketing, proximate
cause of injury related to a person’s weight gain, obesity, or any
health condition associated with a person’s weight gain or obesity;”
allowing an action based on an allegation that a manufacturer or
seller simply violated a Federal or State statute to be exempt. This
amendment was designed to correct the bill by allowing a simple
violation of Federal or State statute by manufacturer or seller to
constitute a cause of action.

Vote on Amendment: The amendment was defeated by voice vote.
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